
KELSEN ESSAYS IN LEGAL AND MORAL PHILOSOPHY

In his choice of texts, the Editor has been faced with the difficult task of selecting, from among the author's more than
publications, those of the greatest.

The California Constitution confers this power on the state legislature to enact laws within certain prescribed
boundaries of content and jurisdiction. This con trasting of realms of experience - nature and human behaviour
-- with their correspondingly different ways of conjoining and explaining, is typical of Kelsen's basic
philosophical attitude. The story of the 'basic norm' might be read as a battle to come to terms with the
'solipsist' option. For Kelsen, this is largely inevitable due to the relative primitiveness of international law in
contemporary society. Paulson, S. As Hart notices, for Bentham, 'a necessary condition of a man having an
obligation to act in a certain way is the likelihood of suffering in the event of failure so to act'. Obligation is a
product of the human will, not something that exists outside the sphere of human willing and society. Whether
these two postulates are actually true is a contentious issue. The 'hierarchy' model also fits public law more
readily than private law. More on this, below. In another role, it is an answer, for that legal order, to the
obedience questionâ€”put in the more clearly descriptive form, 'Why is the law binding? Kelsen's demand for
a purely cognitive science of law is connected with the exclusion from jurisprudence of any considerations de
lege ferenda, and of the theory of the reasons for law. The structural theory merely provides instruments for a
clear depiction of content. One may dispute about the nature of the basic norm, debating its semantic character
- as a norm or an assertion - and also about whether it involves merely an expedient doctrinal assumption or a
postulate in need of sociological justification; but at all events, this theory is an im- posing conception, making
it possible to present a unified, logically ordered picture of law, to furnish a consistent scientific explanation of
what happens in law, and to create a unitary concept of legal validity, in a way that has not been done with
similar clarity by any other theory with which I am acquainted. But I think that willing should then be
regarded, not merely as a psychological activity directed to one's own behaviour. Whereas '[t]o the Expositor it
belongs to shew what the Legislator and his underworkman the Judge have done already: to the Censor it
belongs to suggest what the Legislator ought to do in future'. We must therefore abandon the idea that the
content of obligation, and particularly legal obligation - the legal norm - can be only the state's own behaviour
and not that of its subjects. Green, S. On the other hand, one must concede to the simultaneous existence of
many egos. Consider this question: What is the content of the basic norm that one needs to presuppose in order
to render positive law intelligible as a normative legal order? Kelsen calls this a 'static' order. Munitz eds ,
Ethics and Social Justice, pp. Therefore, the legal sciences were to be normatively based in distinction from
the physical sciences which were to be causally based. Joseph Raz argued that they are both inaccurate, at
best. In this respect, there is some affinity with John Austin 's 'command' theory of law. The only difference
which the acceptance of this view of the nature of moral judgments would make would be that the moral
iniquity of such laws would be something that could be demonstrated Kelsen emphasises that 'ought' depends
on 'ought'. Kelsen does not closely specify 'by and large', but he does attribute effectiveness to coercion. When
a father orders his son to do A, he wills that the son should behave in manner A. Introduction In a recent
article, Alexy tries not only to draw a demarcation line between legal positivism and non-positivism, but also
to classify different versions within both camps. While it is often implied that moral non-cognitivism has
much in common with various strands of meta-ethical relativism, this need not be the case. They are also
separate legal systems, manifesting a certain cohesion and unity. Springer Verlag. In Hart's opinion, what
these utilitarians want primarily to emphasize is that there are 'two dangers between which insistence on this
distinction will help us to steer'. Are any or all of these approaches mutually antagonistic, or could, for
example, a descriptive approach to legal theory be compatible with a justificatory account of the nature of
law? But this 'free- dom' cannot exclude causality; and nor. International and national law[ edit ] Identification
of law as characteristically coercive is more difficult with public international law, but Kelsen finds sufficient
sanctions.


